
The U.S. government has made the rigorous 
enforcement of intellectual property rights (IPR) a top
priority of its foreign policy, using international trade
negotiations as the means of continually ratcheting up
the terms. Washington has made it clear to other 
governments that the global agreement on Trade-
Related Aspects of Intellectual Property Rights
(TRIPS)—one part of the 1994 Uruguay Round of the
General Agreement on Tariffs and Trade (GATT)—is
not sufficient. In every ongoing trade negotiation, the
U.S. is seeking stronger “TRIPS-plus” terms. 

Most developing countries find current TRIPS to be
onerous enough—facilitating transnational corpora-
tions’ access to their internal markets and resources and
limiting their own capacity to develop. These govern-
ments succeeded in writing into the final TRIPS 
agreement a “review” in 1999 of the most onerous terms
and biennial reviews thereafter. Thus, the debate 
over what constitutes appropriate public policy govern-
ing IPR will continue to be of concern well into the
next century.

IPRs assign to inventors and
artists (or more often, their
corporate sponsors) the option
to monopolize novel forms of
commercially valuable knowl-
edge—such as a new drug,
software, graphic design, or
musical recording—for ex-
tended periods of time, 
usually 20 years. They general-
ly take the form of patents,
trademarks, or copyrights and
have traditionally fallen under
the domain of national law.
Over the years, different coun-
tries have produced different
IPR laws, each one a balance
between the desire of innova-
tors to be rewarded for their
efforts and the right of society
to benefit from useful innova-

tions. India, for example, distinguishes between food
and drug processing—the formulae and mechanics of
which are patentable—and the final foods and drug
products available to consumers, which are not. 

With the advent of TRIPS, virtually all the world’s
nations have lost their right to determine the balance of
private and public benefits designed to meet national
development goals. Instead, they must comply with a
single international standard designed to open their

markets to transnational corporate interests. During the
negotiations, a self-appointed Intellectual Property
Committee consisting of Bristol Myers, DuPont,
General Electric, General Motors, Hewlett Packard,
IBM, Johnson and Johnson, Merck, Monsanto, Pfizer,
Rockwell, and Time-Warner lobbied GATT negotiators
extensively. Diplomats in Geneva concede that the
pharmaceutical industry actually drafted much of the
TRIPS text, and the industry’s lead advocate inside the
negotiating room was the U.S. government. 

The “life industry,” as Monsanto and other leading
agrochemical-pharmaceutical conglomerates now call
themselves, asserts that IPR are essential for research
and development. Without royalties guaranteed
through IPR, they say, they could not afford to invest in
the search for plants whose active ingredients may be
the source of new life-saving drugs. Nor could they con-
duct research in genetic engineering, with which they
will “feed the world.” But public health advocates point
out that patented drugs are far more expensive than
their generic counterparts, generating windfall profits
well beyond the actual costs of development. Public
interest scientists worry that researchers are increasingly
reluctant to publish early discoveries in order to increase
the likelihood that they (or, more often, their companies
or universities) will be the first to patent a commercial
result. Critics point out that investments in genetic
research to date have yielded little agronomic value but
have instead resulted in crops that tolerate high doses of
herbicides. The result is increased insect resistance to
organic pesticides—in effect, creating superweeds and
superbugs that in turn lead to new blights of damaging
insects and the demand for ever more chemicals. 

In conjunction with other trade and investment 
policies, the global marketing of expensive patented
medicines and seeds limits many communities’ access to
food and health. Furthermore, there are profound ethical
and moral questions about trade policies that convert
seeds, plants, and other forms of life into private property.

In 1999, members of the World Trade Organization
(WTO) are scheduled to review the TRIPS clauses relat-
ing to the patenting of plants, animals, genetically 
engineered organisms, and other forms of life. In 2000,
developing countries are scheduled to bring their
national laws into conformity with TRIPS rules; least
developed countries have until 2005 to do so. Every two
years from 2000 on, the entire TRIPS agreement will be
reviewed. Meanwhile, Washington is exercising intense
diplomatic pressure to force developing countries to
comply with or even to surpass TRIPS requirements
ahead of schedule. 

Key Points
• Intellectual property rights (IPR) grant

inventors monopolies in exchange for
their socially valuable innovations, a
privilege that the U.S. interprets as a
corporate right to privatize plants,
animals, and other forms of life. 

• Agrochemical-pharmaceutical
companies, calling themselves the
“life industry,” successfully crafted
global IPR through the Uruguay
Round of GATT trade negotiations.

• Monopoly control of plants is
contributing to the destruction of food
security and public interest research,
as well as to the loss of biological
diversity and ecological health.
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Every six months, the Office of the U.S. Trade
Representative (USTR) releases an updated “Watch
List” of a dozen or more countries against which the
U.S. might impose trade sanctions in the future if they
don’t improve their IPR enforcement. The threats are
issued under the infamous Super 301 clause within the
Omnibus Trade and Competitiveness Act of 1974.
According to the WTO, such unilateral exercise of trade
sanctions is illegal but no country has as yet challenged
the frequent U.S. application of this law. 

Occasionally, threats of trade sanctions—which are
almost always effective, due to their potential economic
impact—are made on behalf of the auto, steel, or other
manufacturing industries, but with the advent of the
“information age,” the protection of IPR is paramount.
Though much of this effort is directed toward the 
computer and entertainment industries, the U.S. has
also exercised considerable diplomatic pressure to bully
other countries about the patenting of plants. 

In 1997, the U.S. unilaterally reimposed import duties
on $260 million of Argentine exports in retaliation for
Argentina’s refusal to rewrite its patent legislation to the
satisfaction of the USTR Office. In the past several
years, Washington has repeatedly threatened Ecuador
with the possible loss of $80 million worth of income
from its fish exports to the U.S. in order to force ratifi-
cation of a bilateral agreement on IPR. India, Pakistan,
Ethiopia, Brazil, and many other countries have simi-
larly faced Super 301 threats about their patent laws.

In April 1997, the U.S. State Department sent a letter
to the Royal Thai Government (RTG) regarding draft
Thai legislation allowing Thai healers to register 
traditional medicines, thus keeping them within the
public domain. The letter advised the RTG that
“Washington believes that such a registration system
could constitute a possible violation of TRIPS and 
hamper medical research into these compounds.” The
State Department requested official responses to 11
questions, beginning with: “What is the relationship of
the proposal to the granting of patent protection in
Thailand?” and ending with: “Does the RTG envision a
contractual system to handle relationships between Thai
healers and foreign researchers in the future?” 

In response, more than 120 nongovernmental organiza-
tions (NGOs) from around the world—including 
farmers’ organizations, advocates of social justice, 
environmental groups, consumer coalitions, and so
on—wrote U.S. Secretary of State Madeleine Albright.
They pointed out that the State Department’s letter
implies an interest on the part of the U.S. government
to transfer traditional Thai knowledge to U.S.
researchers for eventual patenting—ironically denying
Thailand the right to protect that knowledge. The
NGOs agreed that governments should conform with
international agreements to which they subscribe, but
they noted that it is neither “the United States’ respon-
sibility nor its right to interfere with their national
democratic processes for doing so.”

A number of nations have contested patents granted by
the U.S. Patent and Trademarks Office (PTO) for 
biological materials, especially plants, taken from their
peoples. In May 1998, Bolivians successfully defeated
Colorado State University’s application for a U.S.
patent on quinoa, a valuable food grain native to villages
throughout the Andes. The Indian government success-
fully overturned a U.S. patent awarded for turmeric, a
common spice used for healing minor wounds in addi-
tion to cooking. India has objected to numerous U.S.
patents on uses of neem, a tree growing in virtually every
Indian village, which is used as a natural biocide for
brushing teeth, washing clothes, shampooing, and 
other daily chores. India, Pakistan, and Thailand are
currently mounting campaigns against U.S. patents
awarded to a Texas company for Basmati and Jasmine
rice strains perfected by peasant farmers over thousands
of years. There are many such cases. 

This biopiracy, as it is often called, yields new profits for
U.S. companies, which take the raw material, alter it in
the laboratory to claim an
invention, and win the patent.
For source countries, this 
represents double trouble for
their economies. First, their
natural resource has been
appropriated by a foreign 
corporation, and they are 
prohibited from further devel-
oping the resource domestical-
ly. Second, there will be a net
outflow of foreign exchange,
as licensing fees and royalties
are paid on any commercial
products eventually exported
back to their domestic mar-
kets. Indeed, the expressed
goals of IPR—to encourage
innovation and promote the
transfer of technology—are
turned on their heads. 

A third major problem result-
ing from the patenting of
plants is genetic pollution and the loss of biodiversity.
Once a commercially viable product has been patented,
companies invest in massive marketing campaigns and
do not hesitate to enlist governments in promoting the
product through the international financial institutions,
rural extension services, and special loans and grants
tied to designated seed-and-chemical packages. 

As a result, vast monocultures are planted with geneti-
cally identical seed, which in turn leads to thriving
blights and the disappearance of local plant varieties.
Furthermore, bees and other pollinators transfer the
genes of transgenic crops to wild relatives, affecting
local ecosystems in significant, potentially catastrophic
ways. This genetic pollution, as it is being called,
becomes part of the gene pool and can never be reme-
diated. Extinction is forever.

Key Problems
• The U.S. exercises aggressive

diplomacy to persuade other
governments to implement IPR that
exceeds what is required by the
World Trade Organization.

• The immense commercial value of
patented foods and new drugs is
provoking biopiracy and hasty
approvals of genetic engineering
experiments.

• U.S. officials say trade rules are 
the supreme international law, 
despite numerous international
agreements establishing the rights
of farmers, indigenous peoples, 
and local communities to their 
natural resources. 
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The TRIPS agreement states that all WTO member
governments “shall provide for the protection of plant
varieties either by patents or by an effective sui generis
system or by any combination thereof.” (Sui generis is
Latin for “of their own kind.”) This clause was so con-
troversial that the text decrees it must be reviewed in
1999. Already, the U.S. government has informally
indicated its preference for deleting the sui generis option.

But many nations—including Thailand, India, and
much of Africa—have proceeded to develop sui generis
systems that recognize the rights of farmers to save seed
and of traditional peoples to regulate outsider access to
their knowledge of medicinal plants. This recognition
of human rights is fully consistent with TRIPS as well
as with: the Convention on Biological Diversity;
Convention 169 of the International Labour
Organization; the International Undertaking on Plant
Genetic Resources of the United Nations Food and

Agriculture Organization; sev-
eral United Nations covenants
on economic, social, and 
cultural rights; and—perhaps
most significantly—custom-
ary law as exercised by local
communities since time
immemorial. 

The U.S. should cease its cam-
paign to outlaw the a priori
rights of communities to the
resources that sustain them.
The U.S. should also cease 
utilizing Super 301 and other
bullying tactics and instead
join the world community of
nations in finding multilateral
solutions to the struggle over
valuable natural resources.
High on the agenda of any
credible multilateral regime

must be the regulation of transnational corporations to
enable local and regional resource management and
governance systems to evolve. In fact, the Convention
on Biological Diversity provides a framework for the
development of such systems, if the U.S. would choose
to respect—perhaps even ratify—this otherwise univer-
sally adopted body of international law. 

The Convention on Biological Diversity also mandates
negotiations for a protocol on biosafety. Here, too, the
U.S. is acting as a brake on progress, insisting there is no
need to regulate trade in genetically engineered organ-
isms. Because other nations disagree, U.S. negotiators
are now quietly lobbying for the weakest possible terms. 

Simultaneously, the USTR and the U.S. Secretary of
Agriculture have announced (as loudly as possible) that
they consider European regulations on genetically 
engineered foods to be barriers to trade that the U.S.
will fight in every forum available at the WTO. The 
tactics include ongoing dispute settlement processes,
the current review of the Sanitary and Phytosanitary
Agreement, and reconsideration of the Agriculture
Agreement in 2000. 

The U.S. should cease this irresponsible behavior and,
consistent with the precautionary principle established
at the 1992 Earth Summit, support a careful regulatory
regime—including ecosystem-specific testing and
extensive adult human trials, subject to their prior
informed consent—before unleashing transgenic foods
and seeds into open markets.

Researchers with the U.S. Department of Agriculture
(USDA) and the quasi-public Consultative Group on
International Agricultural Research (CGIAR), which
coordinates activities among 16 gene banks around 
the world, should be directed to develop on-farm 
genetic diversification projects and other alternatives to
industrial production at least as actively as they invest in
genetic engineering. All agricultural research should be
devoted to food security instead of corporate marketing
strategies. 

The USDA should divest itself entirely of projects like
the “terminator technology,” so dubbed by the Rural
Advancement Foundation International (RAFI), which
discovered that U.S. taxpayers had subsidized this
research. The terminator is a genetic engineering 
technique that causes plants to release a fatal toxin in
the second generation of seed, so they cannot reproduce
themselves. The U.S. PTO should revoke the termina-
tor patent. So, too, patent offices in the other 77 
countries where it is now pending should reject 
this abomination.

Indeed, governments everywhere should ensure their
citizens’ democratic right to legislate protection of the
rights of farmers and traditional communities. If the
WTO is to negotiate any revisions to TRIPS next year,
let prohibitions on the patenting of life prevail. The
U.S. Congress should instruct the U.S. Patents and
Trademarks Office and the Office of the Trade
Representative to about-face and join the rest of 
the world.

Kristin Dawkins, an analyst at the Institute for
Agriculture and Trade Policy, is author of Gene Wars
(New York: Seven Stories Press, 1997).

Key Recommendations
• The U.S. Congress should put the

U.S. Patents and Trademarks Office
on a short leash and should
reconsider whether patenting life is
appropriate public policy.

• The offices of the U.S. State
Department and Trade Representative
should respect multilateral
agreements and cease exerting
unilateral pressure. 

• The Convention on Biological
Diversity—including a precautionary
Biosafety Protocol—and other human
rights conventions should be
justiciable as binding international
law.
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